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P e t i t i o n e r  
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Respondent 

APPEARANCES 

0 R e p r e s e n t i n g  D o v e r  P o l i c e  Department:  

Detective W i l l i a m  Malsbury, Dover P o l i c e  Department 

R e p r e s e n t i n g  D o v e r  P o l i c e  A s s o c i a t i o n ,  Local 466: 

P e t e r  C .  P h i l l i p s ,  E s q .  I .B.P.O. 

Also a p p e a r i n q :  

Donny Daley, Na t iona l  R e p r e s e n t a t i v e ,  I .B.P.O.  
John A. Encarnacao ,  Dover P o l i c e  A s s o c i a t i o n  
Michael  J. Duran, Dover P o l i c e  A s s o c i a t i o n  
Chief  W i l l i a m  Fenniman, C i t y  of Dover 

BACKGROUND 

Detective W i l l i a m  T .  Malsbury of t h e  Dover P o l i c e  Department 
fi led a p e t i t i o n  f o r  t h e  c e r t i f i c a t i o n  of a bargaining u n i t  on 
N o v e m b e r  6 ,  1996.  H e  s e e k s  a r e p r e s e n t a t i o n  e l e c t i o n  t o  replace 
t h e  I n t e r n a t i o n a l  Bro therhood of P o l i c e  O f f i c e r s  ( I .B .P .O. )  , w i t h  
t h e  Dover P o l i c e  A s s o c i a t i o n ,  t h e  o r i g i n a l  i ndependen t  bargaining 
agent  certified t o  r e p r e s e n t  police department employees. An 
answer  w a s  received f r o m  t h e  I.B.P.O. on November 27, 1996.  A 
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o n  t h e  matter w a s  h e l d  before t h e  u n d e r s i g n e d  h e a r i n g  
on J a n u a r y  1 0 ,  1997. The record remained open u n t i l  
22 ,  1997, for  t h e  receipt of c e r t a i n  e v i d e n c e .  

FINDINGS OF FACT 

The Dover P o l i c e  Department employs police officers 
and  o t h e r  p e r s o n n e l  i n  i t s  o p e r a t i o n s  and  so is  a 
‘pub l i c  employer” w i t h i n  t h e  meaning of RSA 273-A:1 X. 

Accord ing  t o  Chief  W i l l i a m  Fenniman, t h e  Dover P o l i c e  
A s s o c i a t i o n  (DPA) came i n t o  e x i s t e n c e  i n  1974.  The 
A s s o c i a t i o n  w a s  r ecogn ized  as t h e  e x c l u s i v e  
r e p r e s e n t a t i v e  of a l l  b a r g a i n i n g  u n i t  employees on J u n e  
7 ,  1977. 

The Dover P o l i c e  A s s o c i a t i o n ,  f o l l o w i n g  i t s  by-laws, 
voted t o  a f f i l i a t e  wi th  t h e  I n t e r n a t i o n a l  Bro the rhood  
of P o l i c e  Officers ( I .B .P .O. )  on March 8 ,  1993,  accord­
i n g  t o  I . B . P . O .  N a t i o n a l  R e p r e s e n t a t i v e  Kenneth 
Boudrow’s le t ter  received March 1 7 ,  1993. Dover 
P o l i c e  A s s o c i a t i o n ,  Local 466, I .B .P .O. ,  w a s  certified 
as e x c l u s i v e  r e p r e s e n t a t i v e  on March 23 ,  1993.  N o t i c e  
i s  t a k e n  of t h e  c o n t e n t s  of t h e  f i les  r e l a t i n g  t o  t h e  
a f f i l i a t i o n  and  c e r t i f i c a t i o n  e f f o r t s .  

A v o t i n g  l i s t  w a s  approved,  dated and  i n i t i a l e d  by 
r e p r e s e n t a t i v e s  o f  t h e  employer and  t h e  Dover P o l i c e  
A s s o c i a t i o n  on February  1 7 ,  1993, i n  p r e p a r a t i o n  for  
a n  e l e c t i o n  schedu led  f o r  March 15, 1993. The 
excelsior l i s t  showed fif ty-two el igible  voters. 
The u n i t  o r i g i n a l l y  p e t i t i o n e d  f o r  called for  f i f t y  
m e m b e r s .  The f i l e  document, e n t i t l e d  Dover P o l i c e  
A s s o c i a t i o n  Dues, J a n u a r y ,  1993 Deduct ions ,  has f i f t y -
t w o  names e n t e r e d  w i t h  m o s t  pay ing  $14 b u t  w i t h  
t h i r t e e n  pay ing  lesser amounts.  

Documents i n  t h e  f i l e  show t h a t ,  by March 1, 1993,  
t h i s  agency l e a r n e d  t h a t  t h e  p e t i t i o n  f o r  certifica­
t i o n  w a s  un t ime ly  under  Rule  Pub 301.02 and  dismissal 
w a s  r e q u i r e d .  An a f f i l i a t i o n  p r o c e d u r e  u n d e r  R u l e  
Pub 301.05 w a s  found t o  be i n  order. The p r o c e d u r e  
i s  n o t  s u b j e c t  t o  a t i m e  bar. S t a t e m e n t s  by t h e  
parties conf i rm t h a t  t h e  p r o c e d u r e  of a f f i l i a t i o n  was 
followed i n  t h e  a l t e r n a t i v e  t o  t h e  u s u a l  c e r t i f i c a t i o n  
process (Rule  Pub 301.02) .  The i n t e r n a l  r u l e s  of the 
Dover P o l i c e  A s s o c i a t i o n  gu ided  t h e  process. Said 
r u l e s  are n o t  found i n  t h e  f i le .  
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6. 	 John  A. Encarnacao h a s  been  a Dover police officer 
f o r  t h r e e  years and  h e l d  office i n  t h e  Dover P o l i c e  
A s s o c i a t i o n  i n  September,  1996, when a vote on w h e t h e r  
or n o t  t o  r e t a i n  I.B.P.O. a f f i l i a t i o n  w a s  announced 
t o  o c c u r  on October 15, 1996. Membership i n  t h e  DPA 
h a d  decreased. Only d u e s  p a y i n g  m e m b e r s  of t h e  DPA 
w e r e  allowed t o  vote. I t  w a s  announced t h a t  membership 
cards w e r e  available f o r  t h o s e  who wished t o  j o i n  p r ior  
t o  t h e  vote and e i g h t e e n  employees began t h e  process i n  
order t o  v o t e .  The e i g h t e e n  w e r e  p r e v e n t e d  f r o m  j o i n i n g  
f o r  l a c k  of a quorum required by DPA by-laws t o  ra t i fy  
t h e  new memberships. Much t e s t imony  w a s  t a k e n  as t o  
t h e  c i r cums tances  which led t o  t h e  l a c k  of t h e  quorum 
a n d  whether  or n o t  DPA by-laws w e r e  followed. 

7 .  	 The b a r g a i n i n g  u n i t  c o n s i s t e d  of f o r t y - e i g h t  p o s i t i o n s  
d u r i n g  September and  October, 1996. O f  t h o s e  h o l d i n g  
b a r g a i n i n g  u n i t  p o s i t i o n s ,  twen ty -e igh t  w e r e  dues  
p a y i n g  members. E i g h t e e n  v o t e d  i n  t h e  October 
e l e c t i o n  conducted by t h e  Dover P o l i c e  A s s o c i a t i o n .  
E leven  voted t o  r e t a i n  a f f i l i a t i o n  and  seven  voted t o  
change  a f f i l i a t i o n .  As stated i n  t h e  p e t i t i o n  
submit ted by W i l l i a m  Malsbury,  a t o t a l  o f  t h i r t y - o n e  
b a r g a i n i n g  u n i t  members w e r e  d e n i e d  t h e  o p p o r t u n i t y  t o  
vote unde r  DPA bylaws b e c a u s e  t h e y  w e r e  n o t  d u e s  p a y i n g  
m e m b e r s  of t h e  I.B.P.O. 

8 .  	 Copies of h e a r i n g  n o t i c e s  w e r e  provided on J a n u a r y  
22 ,  1997, by t h e  DPA. The n o t i c e  o f  September 6, 1996 
i n fo rmed  t h o s e  r e a d i n g  t h e  p o s t i n g  t h a t  a union  
m e e t i n g  would be h e l d  on Friday, September 2 0 ,  a t  
7 :30  h o u r s  a t  which m e e t i n g  a v o t e  on t h e  a c c e p t a n c e  
of new members would be t a k e n .  Readers who wished 
t o  j o i n  t h e  DPA w e r e  u r g e d  t o  speak w i t h  O f f i c e r  
Encarnacao .  A n o t i c e  dated October  4, 1996, alerted 
readers of a mee t ing  f o r  " c u r r e n t  active members" 
s c h e d u l e d  for  October 15, 1996. On t h e  n o t i c e /  
agenda  w a s  t h e  f o l l o w i n g :  "A vote w i l l  be h e l d  t o  
d e t e r m i n e  i f  t h e  DPA wishes  t o  remain aff i l ia ted w i t h  
t h e  I .B.P.O. .  Only d u e s  p a y i n g  m e m b e r s  w i l l  be 
allowed t o  cast votes on t h i s  i s sue . "  

9. 	 R e g u l a t i o n  PUB 301.05 i n d i c a t e s  t h a t  a n  a f f i l i a t i o n  
o r  d i s - a f f i l i a t i o n  s h a l l  be r e c o g n i z e d  w i t h o u t  t h e  
r e q u i r e m e n t  of a PELRB e l e c t i o n  and  i n t e r v e n t i o n  i f  
t h r e e  c o n d i t i o n s  are m e t ,  t h e  second of which reads: 
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(a)(2) The employees in the bargaining unit 
have had a reasonable opportunity to be 
informed of the proposed change in... 
affiliation and have had the opportunity 
for appropriate input into that decision 
whether by direct vote, vote of their 
representative or other appropriate means. 
If these conditions are not met, an election 
is required. 

DECISION AND ORDER 


Regulation PUB 301.05 (a) (2)  safeguards bargaining unit 
members’ input into affiliation decisions. In this case, the 
requirement of “bargaining unit” member input, as opposed to 
union member input, into the decision regarding affiliation has 
not been met. The petitioner’s request for an election to 
ascertain whether or not the bargaining unit members still wish 
to be represented by the International Brotherhood of Police 
Officers is granted. The order of election shall be issued. 

So ordered. 


Signed this 5th day of March, 1997. 


Hearing Officer 



